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Information that must be changed for your individual complaint is in bold, italicized, and in color.

To Whom It May Concern: 

Qualified health plans (QHPs) sold through the Affordable Care Act (ACA) marketplaces, including plans in insert your state, are required under the ACA to not discriminate against people with pre-existing health conditions or employ marketing practices or benefit designs that will have the effect of discouraging the enrollment of individuals with significant health needs. (See 42 U.S.C. § 300gg-1, 42 U.S.C. § 18031(c)(1)(a), 42 U.S.C. § 18116).  
In guidance outlining requirements for plans sold in 2016, the Centers for Medicare & Medicaid Services’ Center for Consumer Information and Insurance Oversight (CCIIO) identifies several plan benefit design features subject to review and monitoring for compliance with federal non-discrimination requirements, including:
· Prescription drug tiering structures, including cost sharing requirements, that discourage persons with significant health needs from enrolling (known as “adverse tiering” –the New England Journal of Medicine, finding widespread “adverse tiering” of medications used to treat HIV/AIDS. See Jacobs, Douglas, Using Drugs to Discriminate – Adverse Selection in Insurance Marketplaces, N Engl J Med 2015; 372:399-402, Jan. 29, 2015, available at http://www.nejm.org/doi/full/10.1056/NEJMp1411376#t=article.
· Inadequate prescription drug formularies and availability of covered drugs recommended by nationally-recognized clinical guidelines used in the treatment of certain conditions;
· Inappropriate use of utilization management techniques such as prior authorization, quantity limits, and step therapy requirements.
See https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2016-Letter-to-Issuers-2-20-2015-R.pdf, 37-41.

It appears that some insurance plans offered through insert your state's healthcare marketplace are employing “adverse tiering” structures to discourage enrollment of persons living with Hepatitis C and B by charging inordinately high co-pays for medications used to treat these conditions. In this complaint, I will address hepatitis B antivirals, however these artificially inflated tiering applies also to hepatitis C and HIV, which I encourage you to investigate.

Treatment for hepatitis B infection
The current standard of care for hepatitis B, as defined by the American Association for the Study of Liver Disease (AASLD) Source: http://www.aasld.org/publications/practice-guidelines-0, identifies two antivirals as first-line treatment for patients experiencing liver damage and high viral loads. Those two antivirals are Viread (tenofovir) and entecavir, which is available as a generic and as brand name Baraclude. Patients with high viral loads and liver damage (indicated by abnormal liver enzyme tests and/or liver biopsies) are required to take daily antiviral pills for many months or years to suppress viral load and reduce the risk of liver damage and liver cancer. Adherence is critical during antiviral treatment. If patients stop taking their prescribed antivirals because they cannot afford treatment, they risk a dangerous reactivation of their infection, sudden increases in viral load, and possible life-threatening liver failure.

During a recent search (date of your search) at www.healthcare.gov, I entered my zip code (insert zip code used), and reviewed all of the Silver Health Plans that were listed. I focused on Silver Plans, which are more common and qualify for cost sharing reductions for persons with income below 250% of the federal poverty level. These following are subtle or direct violations of federal requirements.

Complaint #1: Placing prescription drugs to treat hepatitis B on a high tier to discourage consumers with pre-existing health issues, even when the medications are generic.

I reviewed all Silver Plans available in insert your state serving the (insert the zip code researched) zip code through the Exchange. Included in my search were these Silver Plans:

1. List names of plans that you reviewed, for example:
   Anthem Blue Cross and Blue Shield · Anthem Silver X HMO 3500 20 Silver HMO | Plan ID: 48396ME0710012

2. Summarize your findings: Point out the cost of the high cost of the two antiviral drugs under the plans, if available. Many policies pay only a percentage of the retail cost of each drug (called coinsurance) so you want to indicate how much the drugs cost without insurance coverage or coupons. For example:

Sample: All six of the Anthem Blue Cross and Blue Shield plans place the two hepatitis B drugs on a Tier 4, including the generic drug entecavir. These six plans label Tier 4 drugs as “specialty” drugs (which is confusing given that entecavir is a generic drug). The Anthem drug plans charge anywhere from 10% to 30% “coinsurance” of the actual price for these Tier 4 drugs, as detailed below. Currently, Viread costs about $1,000 retail for 30 days and generic entecavir costs around $400 to $500 retail for a month’s supply. All of Anthem’s Silver Plans require Viread customers to pay between $150 to $300 a month for coinsurance rates of 15% to 30% and between $60 to $150 a month for generic entecavir.

3. List the name of the plan, and the pricing and tier assigned to each drug. For example: 
 
Anthem Blue Cross and Blue Shield · Anthem Silver X HMO 3500 20 Silver HMO | Plan ID: 48396ME0710012: Classifies both Viread and generic entecavir as a Tier 4, Specialty Drugs covered by 20% coinsurance
Group the drug plans by insurance company, to make it easy to compare each company’s plans. You may find a huge discrepancy between company plans. For example, we found Harvard Pilgrims Silver Plans in Maine ranked Viread as a Tier 2 drug and charged only $50 a month for it, in sharp contrast to the Anthem plans in Maine that charged at least $200 to $300 a month.

These findings show these companies are embarking on “adverse tiering” of its medications for people with chronic diseases as a way to discourage them from purchasing their health plans, a violation of ACA provisions that prohibit discriminatory plan benefit design. If patients are able to navigate the complex website and discover what these companies charge, those with this pre-existing chronic condition would avoid the higher-price plans which place even generic versions of hepatitis B treatments on the highest cost sharing tiers. In this way, companies only recruit customers who are healthy, inexpensive to insure, and who have no pre-existing conditions.

ACA applies several existing federal anti-discrimination and civil rights statutes, including the Rehabilitation Act, to the QHPs offered through the health insurance marketplaces. The ACA contains additional provisions barring discriminatory plan benefit design, establishing that a Qualified Health Plan may, “not employ marketing practices or benefit designs that have the effect of discouraging the enrollment in such plan by individuals with significant health needs.”

Recently, in response to a complaint filed by the National Health Law Program and The AIDS Institute, several health insurers in Florida entered into consent agreements with Florida’s Office of Insurance Regulation for their discriminatory plan benefit design that inflated HIV drugs, compared to other insurance plans offered on the marketplace. (For more information, see National Health Law Program, NHeLP and The AIDS Institute Complaint to HHS Re HIV/AIDS Discrimination by Florida Insurers (May, 2014), available at http://www.healthlaw.org/publications/browse-all-publications/HHS-HIV-Complaint#.VuhUHOaaJfZ, see also 
http://www.thebody.com/content/77128/investigation-of-humanas-discriminatory-hiv-drug-p.html and http://www.tampabay.com/news/health/humana-agrees-to-cut-costs-of-hiv-drugs-for-florida-patients/2210831)

The FOIR now requires all health plans sold within the state to comply with non-discrimination requirements. http://www.floir.com/siteDocuments/FormularyAttestation.pdf

Complaint #2. Discouraging people with chronic health conditions from researching the cost of prescription drugs offered by each health plan. Federal regulations require plans to provide the formulary drug list, “including any tiering structure that it has adopted and any restrictions on the manner in which a drug can be obtained, in a manner that is easily accessible" to plan enrollees, prospective enrollees” and members of the general public. (45 C.F.R. § 156(d)(1) (emphasis added).

To discover what drugs were covered by each Silver Plan, what “tier” the specific drug was on, and what the ultimate monthly cost of the medication would be out-of-pocket, required considerable research and cross referencing of multiple documents. This discovery process required the following clicks from the description plan. Here are the steps required for shopping for drug prices on the Silver Plans:
· A click on the “List of covered drugs”
· This takes you to the Drug Category Look-up. Next, the customer must search by drug category/class or brand name.
· Often, if you click on the “By drug category and class” this takes you to a large .pdf file handbook of drugs organized by category. If you know enough to search on Antiviral, you may be lucky enough to find Viread (tenofovir) and discover its tier ranking. Often, Viread is classified only as an HIV drug, which makes research difficult.
· Now users must click twice to return to the health plan’s description page. They must somehow know to click on “Summary of Benefits” to see how much the plan charges for that Tier prescription drug. This information should clearly be highlighted on the plan’s main page.
· By clicking on Summary of Benefits, the user is asked to open a .pdf brochure. They must also somehow know to scroll down to discover what a 30-day supply for this tier-preferred brand drug will cost. Finally, the user knows how much they will have to pay to stay healthy with their chronic health condition.

By creating such an impenetrable interface and failing to clearly and easily showcase drug copayment costs, these drug plans fail to meet benefit payment transparency rules. This discourages people with significant health needs from making informed choices and enrolling in advantageous health plans. By putting up these obstacles and hiding drug cost information, the plan descriptions effectively recruits people who do not have significant health needs or require specific drugs and discourages people who have significant health problems. In short, once again discriminating against people who have pre-existing health conditions. 

I am also filing a copy of this complaint with the Health and Human Services Office for Civil Rights.
Thank you,
I look forward to hearing from you.

Your name/organization, address, and contact information:




